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THE DESTRUCTION OF NEUTRAL PROPERTY ON 
ENEMY VESSELS 

In 1785 Prussia ratified a treaty with the United States providing 
in its twenty-third article 1 that in case of war between the contracting 
powers : 

All merchant and trading vessels employed in exchanging the 
products of different places, and thereby rendering the necessaries, 
conveniences, and comforts of human life more easy to be obtained, 
and more general, shall be allowed to pass free and unmolested; and 
neither of the contracting Powers shall grant or issue any commission 
to any private armed vessels, empowering them to take or destroy 
such trading vessels or interrupt such commerce. 

Prussia put this principle in force in 1866, in the war with Austria, on 
a basis of reciprocity, 2 and again in the Franco-Prussian War of 1870, 
although on the latter occasion the order was withdrawn as a measure 
of reprisal against France. 3 Germany voted in favor of the proposition 
for the general immunity of enemy private property at sea introduced 
by the United States at the Second Hague Conference. 4 

Prussia was also a signatory of the Armed Neutrality of 1800 5 and 
of the Declaration of Paris of 1856 6 which provided among other 
things for the immunity of enemy goods on neutral ships and of neutral 
goods on enemy ships. German publicists have always been among 

1 Malloy, Treaties, p. 1484; Moore, Digest of International Law, 7: 461. 

2 Prussian Royal Order, May 19, 1866, Gesetz-Sammlung fur die Koniglichen 
Preussischen Staalen, 1866, p. 238; Moore, 7: 467. 

3 Ordinance of North German Union, July 18, 1870, BundesgesetzblaU, 1870, 
p. 485; repealed by German Ordinance, Jan. 19, 1871, Reichesgesetzblatt, 1871, p. 8; 
F. Perels, Das Internationale offentliche Seerechl der Gegenwart, 2d ed., Berlin, 1903, 
p. 200. 

4 Deuxihme conference Internationale de la paix, Actes et documents, 3: 834; Naval 
War College publications, 13: 126. 

6 Convention, Prussia and Russia, 1800, Martens, Recueil des principaux 
traiUs, 7: 188; Moore, 7: 560. 

6 Martens, Nouveau Recueil General de Traites, 15: 791; Moore, 7: 562. 
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the foremost in advocating the freedom of the seas and the melioration 
of the situation of innocent private property thereon in time of war.' 

In view of this record, the recent decisions of the German Supreme 
Prize Court in the cases of the Glitra 8 and the Indian Prince 9 appear 
to be an interesting departure from German traditions. 

The Glitra was a British vessel, part of whose cargo was Norwegian. 

She was met by a German submarine on October 20, 1914, and sunk 

with her cargo. The Norwegian owner of the cargo brought action in 

the German prize court for compensation for his property, claiming 

that as it was exempt from capture by Article 3 of the Declaration of 

Paris, it must be paid for if destroyed. The claim was refused by the 

prize court and on appeal to the Supreme Prize Court the decision was 

affirmed. In brief, the court argued that the destruction of enemy 

vessels was legal. Although the question of the responsibility of the 

belligerent for neutral property destroyed on an enemy vessel had 

been discussed at the London Naval Conference, no decision was 

reached. Article 114 of the German Prize Code, which was believed 

by the claimants to provide for compensation in such cases, was held 

to apply only to innocent goods destroyed on neutral vessels. The 

court then concluded: 

Thus obliged to revert to the most general legal principles in connec- 
tion with the general laws of war, it is absolutely evident that a claim 
in favor of the neutral does not exist, if the destruction of the prize 
was justified by the circumstances. (Prize Ordinance, Art. 112.) 

Since seizure is a legal act, there is no legal basis whatever upon 
which to found an injury to the goods, which the neutrals have, more- 
over, themselves caused by entrusting their property to an endangered 
ship. Therefore, since seizure is a legal act of war, there is no legal 
basis for establishing the injury to the goods, even if they are lost 
through an act of war directed against the ship, when owing to the 
circumstances, such an act must necessarily also be directed against 
the cargo. 

7 Perels, op. cit. p. 200; H. Wehberg, Capture in War on Land and Sea, trans. 
J. M. Robertson, London, 1911, is throughout an appeal for the abolition of prize 
right. 

8 The Glitra, Oberprisengericht, Berlin, July 10, 1915, Zeitschrift fur Volkerrecht, 
9: 399; this Journal, 10: 921. 

9 The Indian Prince, Oberprisengericht, Berlin, May 15, 1916, this Journal, 
10: 930. 
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In regard particularly to the condition of naval war, however, 
Article 3 of the Declaration of Paris gives protection neither in general 
nor specifically to neutral property against the actions of the belliger- 
ents due to the necessities of war. The purpose of Article 3 of the 
Declaration of Paris was to extend protection to neutral property in 
an enemy ship which under the prize law as it existed prior to the 
Declaration was subject to capture. What the necessities of war 
demand must be allowed to take place, whether neutral property is 
on board the ship or not. If, according to Article 2 of the Declaration 
of Paris, the neutral flag protects enemy property, this does not mean 
that, vice versa, neutral property protects the enemy ship, and protects 
it, indeed, not only against destruction, but also in many cases against 
every exercise of prize law. 

The case of the Indian Prince was almost parallel. It also was a 
British vessel captured and destroyed by the German cruiser Kronprinz 
Wilhelm. Nationals of several neutral states, including the United 
States, owned portions of the cargo, and claims for compensation were 
made as in the previous case, the Americans putting in special claims 
on the basis of the treaty of 1828 between Prussia and the United 
States reviving Articles 12 and 13 of the treaties of 1785 and 1799 
respectively. 10 The treaties were held inapplicable u and the decision 
in the case of the Glitra was affirmed. Explaining its reasons in greater 
detail, the court said: 

The question here is whether the commander is compelled by inter- 
national law to refrain from sinking an enemy vessel when he has a 
legal right to do so, because its destruction would mean the loss of 
the neutral goods on board, especially if it is impossible for him to 
bring the vessel in. After repeated examination the court must con- 

10 Malloy, pp. 1499, 1481, 1491. 

11 Article 12 of the treaty of 1785 providing for "free ships free goods" was held 
to have no application. Art. 13 of the treaty of 1799, which provides for the pre- 
emption rather than confiscation of contraband articles, states that "no such ar- 
ticles carried in the vessels or by the subjects or citizens of either party, to the enemies 
of the other, shall be deemed contraband so as to induce confiscation or condemna- 
tion and loss of property to individuals." The American owner of the cargo claimed 
that the alternative referred to goods belonging to "subjects or citizens" and on the 
high seas in enemy vessels. The court pointed out that, in the first place, the English 
version was a mistranslation of the French which read "a bord des vaisseaux des 
sujets ou citoyens de l'une des parties," and hence would furnish no grounds at all 
for a claim for goods on enemy vessels. Even taking the English version, the court 
thought it could only refer to actual carriage by the "subjects or citizens," that is, 
transportation in vessels owned by them. 
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tinue to answer this question in the negative. In this respect refer- 
ence can only be made to the former decision. In particular it is 
incorrect to say that the former decision was based on the fact that 
by shipping their goods in an enemy vessel, the shippers took the risk 
of capture and destruction and therefore could not claim compensation. 
On the contrary, in taking a general view of the matter, the expression 
to the effect that neutrals had the free choice whether they would 
entrust their goods to the enemy ship and run the risk in connection 
therewith, is only used in order to show that the denial of compensa- 
tion is correct, not only from a legal point of view, but also cannot be 
considered as unreasonable. 

The principal reason which is decisive of the case in question lies 
in the actual dependence of the cargo on the fate of the ship, in conse- 
quence of which the cargo has to suffer the injury resulting from an 
act directed against the ship, legally committed according to prize law. 
It cannot be seen why the principle which is generally acknowledged 
and placed beyond doubt by the report of the drafting committee 
upon Article 64 of the Declaration of London should apply only to the 
capture of a ship and not to its just destruction. 

It is not proposed to consider the rule of these cases in reference to 
its effect on neutral commerce or to its military expediency from the 
standpoint of one of the belligerents, although the rule which must 
ultimately prevail will doubtless result from a balancing of these two 
factors. This discussion will be limited to a consideration of the correct- 
ness of the decisions of the Supreme Prize Court on the basis of the law 
before it. 

From this standpoint it is necessary to consider: (1) the law applied 
by German prize courts; (2) the rule, on this question, in the German 
Prize Ordinance; (3) the rule of international law. 

1. THE LAW APPLIED IN GERMAN PRIZE COURTS 

It has been a commonplace of Anglo-American jurisprudence since 
the days of Lord Stowell that prize courts are courts of international 
law, bound to apply its principles in order to insure the rights of neutrals 
against undue aggression of the belligerent governments. 12 In con- 

12 Report of British Commissioners on the Silesian Loan Controversy, 1753, 
British and Foreign State Papers, 20: 889; Moore, 7: 603; the Flad Open, 1 Rob. 135 
(1799); the Maria, 1 Rob. 350 (1799); the Schooner Adeline, 9 Cranch 244; the 
Paquete Habana, 175 U. S. 677 (1901); the Marie Glaeser, L. R. (1914), P. 218. 
See also Moore, 7: 598. 
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formity with this view of their functions, specifically established by 
statute, British prize courts have held that an Order in Council contrary 
to international law is void. 13 

This conception of prize courts, however, differs widely from that 
generally held on the Continent. There, the primary function of 
prize courts is considered to be, not the protection of neutrals, but 
the protection of the government against acts by its naval forces in 
violation of their orders and instructions. 14 It thus happens that 
Continental prize courts do not look primarily to customary inter- 
national law, but to the laws and ordinances of their own government 
directing the conduct of naval forces. 

This view was clearly expressed by the German prize court in the 
case of the Batavier V : 16 

A part of the claimants have in the oral proceedings given expres- 
sion to the view that prize courts have to apply international, not 
national, law and especially not the contents of the German Prize 
Ordinance of September 13, 1909, since this does not have the character 
of a rule of law. 

This is not the case. 

The prize courts are national courts. They are established by their 
state to determine whether the legal standards to which the naval 
organs should adhere according to their instructions are observed or 
not, and to declare their conclusions thereon. From their purpose 
it follows that they have to judge according to the law established by 
their state, whether or not it agrees with the principles of international 
law. Whether this is the case is not the affair of prize courts to judge, 
but of the belligerent states, which alone are answerable therefor, to 
other states. The principle sustained by statements of the older 
literature, that prize courts have to apply international law even if it 
does not agree with their national law is then thrown out on funda- 
mental principles. (See Heymann, Deutsche Juristenzeitung, 1914, 
p. 1048; Wehberg, Seekriegsrecht, p. 321.) They (prize courts) would 

13 The Fox, Edw. Adm. 312 (1811); the Zamora, L. R. (1916), 2 A. C. 77, this 
Journal, 10: 560. 

14 H. Bonfils, Manuel de Droit International Public, 6th ed., Paris, 1912, p. 
851, and authorities there cited. See also Cushing v. U. S., 22 Ct. CI. 1, Scott, 
Cases, p. 929; Commissioner Pinckney, in the Betsey (U. S.) v. Great Britain, Moore, 
Int. Arb., 3: 3182; Dana, Notes to Wheaton, p. 480. 

16 The Batavier V, Prisengericht, Hamburg, June 1, 1915, Dutch Orange Book, 
October, 1915, p. 106. The opinion in this respect was repeated verbatim in the 
case of the Zaanstrom on the same day, ibid., p. 115. 
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also be unable practically to carry such principles into operation, for 
the content of so-called principles of international law is in many cases 
uncertain and not determined. So far as this is not the case, they 
might have lost their applicability as a consequence of the relations 
of the belligerents or through the alteration of their actual provisions. 
It cannot be expected, for instance, of a belligerent party, whose oppo- 
nent has broken an international agreement although it was concluded 
expressly for the event of war, to hold to it and to prescribe a further 
observance of it to his prize courts. And it needs no proof that certain 
principles previously valid as customary international law may become 
obsolete through the development of new forms of naval procedure, 
such as the submarine. 

The argument, finally, that in case the prize court should judge 
according to national law, an international prize court, such as that 
provided by the Hague Convention XII of October 18, 1907, would 
be obliged, as an appellate court, to apply another law than the court 
of first instance, is shattered by the fact that an international prize 
court does not at present exist. Precisely, the recognition that the 
formation of this (considered by Heymann p. 1048, "phantastic") 
arrangement must have as a prerequisite the unification of the materials 
of prize law, lead at the end of 1908 to the calling of the London Naval 
Conference (Wehberg, p. 52) whose work, the Declaration of London, 
was destroyed by the opposition of England. Each of the participant 
states, at least in reference to the remaining signatories, would have 
been obliged to incorporate the law of the Declaration into its national 
law before an international prize court could have come into operation. 

The national law is then to be applied. The German prize law is 
laid down in the prize Ordinance of September 13, 1909 (Reichsgesetz- 
blatt, 1914, pp. 275, et seq.), covering essentially the contents of the 
Declaration of London. It is not true that this is exclusively an in- 
struction for the naval commanders. The introduction (" I approve the 
following prize ordinance and decree. . . ."), and especially a part of its 
contents, which can relate not to the acts of commanders, but only 
to those of prize courts, as that concerning the guarantee of compensa- 
tion (Arts. 8, 121, par. 3), and that concerning condemnation (Arts. 
17, 41, 42), prove the contrary. With Heymann (p. 1047), and Arndt 
(Deutsche Juristenzeitung, 1914, Vol. 19, p. 1154), the Prize Ordinance 
is considered primarily a legal ordinance founded on the imperial law 
concerning prize jurisdiction of May 3, 1884. (Reichsgesetzblatt, 1884, 
p. 49.) 

The Supreme Prize Court has affirmed this view in the case of the 
Elida: l6 

16 The Elida, Oberprisengericht, Berlin, May 18, 1915, Zeit. fur Volk. 9: 109, 
this Journal, 10: 916. 
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The prize regulations contain the principles laid down by the Kaiser 
as commander-in-chief within his imperial jurisdiction for the practice 
of prize law pertaining to naval warfare and are, therefore, primarily 
law not only for the navy but also for the inland authorities, particu- 
larly prize courts in so far as they have to pass upon the legality of the 
action of commanders at sea falling within the prize law. 

International law only lays down rights and duties as between dif- 
ferent states. The prize courts, when judging of the legality of prize 
actions, can take general international principles only into account 
when the prize regulations contain no instructions and, therefore, 
tacitly refer to the principles of international law. Therefore, the 
question whether an instruction of the prize regulations agrees with 
general international law is not for the prize court to decide. If a 
contradiction in this connection is asserted, the point in controversy 
is to be settled in another manner. 

From these authoritative utterances there seems to be no doubt 
but that in the cases of the Glitra and the Indian Prince the German 
prize courts were, according to German law, under a primary obligation 
to apply the national laws and ordinances, especially the Prize Ordinance 
of 1909, and only secondarily general principles of international law. 

2. THE RULE OF THE GERMAN PRIZE ORDINANCE 

A number of articles of the German Prize Ordinance of Sept. 30, 
1909, 17 relate to the treatment and destruction of captured vessels. 
Article 111 contains a general requirement that all prizes be brought 
into port for adjudication. Article 112 states: 

The commander may make use of an enemy vessel captured under 
the circumstances set forth in Arts. 10 to 16b as an auxiliary vessel, 
or if the bringing in of the vessel appears to him to be inappropriate or 
unsafe, to destroy the same. The same rule applies to a vessel cap- 
tured under the circumstances set forth in Art. 56, provided it is certain 
that it can be proved in a prize court that the vessel be guilty of having 
rendered unneutral service of the graver kind. 

Article 113 allows destruction of neutral vessels liable to condemnation, 
in certain extraordinary circumstances, and Article 114 provides: 

Before the commander determines on the destruction of a vessel, 
he must consider whether the damage thereby done to the enemy 

17 Reichsgesetzblatt, 1914, p. 275. A convenient translation has been published 
by C. H. Huberich and R. King, The Prize Code of the German Empire as in Force 
July 1, 1915, New York, 1915. 
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will outweigh the damages payable for the parts of the cargo not sub- 
ject to condemnation (see Arts. 18, 42, 51, 56, and 80), and which are 
destroyed at the same time. 

Article 115 provides: 

If a neutral vessel is destroyed, and in the view of the prize court 
the circumstances enumerated in Art. 113b did not exist, the owners 
of the vessel and cargo, whether the same were liable to condemnation 
or not, are entitled to compensation for damages sustained. If the 
circumstances in question existed, but the vessel, or the neutral goods 
thereon, destroyed are held to be not liable to condemnation, the 
owners thereof have a similar right to compensation. 

There is no question but that according to Article 112 the destruc- 
tion of the Glitra and the Indian Prince was legal. The court, however, 
held that none of these articles required payment of compensation for 
the neutral property destroyed, specifically maintaining that Article 
114 referred only to the destruction of a neutral vessel. 

Judged from the intrinsic contents of the article and the evident 
purpose of the drafter, this decision is believed to be erroneous: 

(1) The article does not specifically state that it is limited only 
to neutral vessels, and coming immediately after two articles relating 
respectively to enemy and neutral vessels, it might, be supposed to 
embrace both categories. Articles 112, 113, and 115 each use the ad- 
jective enemy or neutral before vessel, as the case may be. As Article 
114 alone omits the adjective, there seems to be a very strong impli- 
cation that it refers to both types of vessel. 

(2) The article itself refers to Article 18, in reference to the type 
of goods for which compensation must be paid. Article 18 lists the 
classes of goods in enemy vessels subject to capture, omitting neutral 
goods, thus incorporating the principle of Article 3 of the Declaration 
of Paris. 

(3) The intent of the code may be inferred from the attitude of 
German text writers, which has been almost uniformly to assume the 
necessity of compensation in such cases, 18 and especially from the 
official attitude of Germany at the London Naval Conference, which 
immediately preceded the drafting of the ordinance. On this occasion 

18 Perels, op. cit. p. 299. 
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the draft presented by the German delegation provided in its 26th 
article : 19 

In the case provided in paragraph 18, Art. 25 (sale or destruction 
of prizes in certain cases), one can equally sink or destroy, with the 
vessel, the merchandise which is not susceptible of confiscation, and 
which by reason of the circumstances, cannot be transported to the 
vessel of war. In this case, the proprietor of the goods will have a 
right to indemnity. 

Upon this proposal the German delegation commented : 20 

In that which concerns the cargo of a vessel which one has the 
right to destroy, the confiscable merchandise can be freely destroyed 
with the vessel. The rest of the cargo ought to be transported to the 
other vessel, if the circumstances permit. In the case where the goods 
will be sunk with the vessel we propose, differently from the French 
memorandum, to recognize in the proprietor the right to a sufficient 
indemnity. 

It is true that in the case of the Glitra the court made a half-hearted 
effort to reconcile this attitude with its present decision, saying: 

Quite the predominant point of the debates was the question of 
the admissibility of the destruction of neutral vessels which were liable 
to seizure. In mitigation of such a case, Germany was in favor of 
allowing the neutrals a right of indemnity for goods not liable to seizure. 

However, the statement of the proposition, and especially the comment 
on it, leaves no doubt but that it intended to give compensation for 
neutral goods destroyed on enemy vessels as well as on neutral vessels. 
Finally, the court itself seems to have had qualms of conscience at 
its interpretation of Article 114, and sought to prove it inapplicable on 
other grounds. It said further: 

Above all, it is of paramount importance that Article 114 be not 
sedes materia, and therefore, even supposing that the compiler of the 
regulations was of the opinion that in the case of the legal destruction 
of a hostile ship claims for compensation could be sustained for neutral 
goods, it would be incorrect to regard his opinion as a definitive decision 
of this at least doubtful, and at any rate disputed, but still open ques- 
tion. 

i» British Parliamentary Papers, 1909, Misc. No. 5, p. 99; Nav. War. Col. 
pub. 11: 13. 

20 British Pari. Pap., 1909, Misc. No. 5, p. 171; Nav. War. Col. pub. 11: 79. 
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The court then attempts to show that the prize regulations are not 
positive law in all respects. "Thus Article 114 is indeed only a com- 
mand to the commanders of men-of-war. The commander-in-chief, 
but not the legislator, speaks. He does not desire to make substantive 
law and he does not do so." This statement is impossible to reconcile 
with the decisions above quoted in the Batavier V and the Elida? 1 in 
which it was emphatically laid down that the Prize Ordinance was 
law not only for naval officers but also for inland authorities, especially 
prize courts. In fact, one of the reasons given in the former decision 
for this view was that some of the provisions, especially those relating 
to guarantees of compensation, could only be applied by courts. If 
Article 114, referring to indemnity payable for innocent goods destroyed, 
is not, by this opinion, law for prize courts, it is hard to see what pro- 
visions would be. 

3. THE RULE OF INTERNATIONAL LAW 

Admitting, however, the court's contention that Article 114 was 
inapplicable, the question must be decided by international law. The 
resort to international law to fill in lacunae in the prize ordinances is 
the usual practice of German prize courts, 22 and it was indeed specifi- 
cally mentioned in the case of the Glitra : 

Thus obliged to revert to the most general legal principles in con- 
nection with the general laws of war, it is absolutely evident that a 
claim in favor of the neutral does not exist, if the destruction of the 
prize was justified by the circumstances. 

The international law on the question has received little discussion 
and is exceedingly vague. The cases usually cited and relied on by 
the German court were those of the Ludwig and the Vorwarts n handed 
down in 1872 by the French Commission Provisoire, which was tempo- 
rarily acting for the Conseil d'Etat as the highest appellate prize court in 
France. These two German vessels had been captured by the French 
cruiser Desaix and sunk because the captor was unable to furnish a 
prize crew, since she had already depleted her crew by furnishing prize 

21 Supra, pp. 362-364. 22 Huberich and King, op. cit. pp. xii, xvi. 

23 The opinions in these two cases are identical. Arrit du Conseil d'Etat, 1872, 
pp. 777-778; Dalloz, Rept. Gen., 1872, 3: 94. 
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crews for other vessels captured, and also had forty-one prisoners on 
board who required the constant surveillance of her crew of thirty men. 
A British company which had lost property on the destruction of the 
vessels claimed compensation. This was refused by the prize court 
of Bordeaux, and the decision was affirmed on appeal : 

Considering that by the terms of the Declaration of Paris of April 
16, 1856, approved by the decree of the 28th of the same month, neutral 
merchandise is not seizable on board an enemy vessel, from which 
it follows that the neutral who has shipped his goods on this vessel 
has a right to restitution of his goods or, in case of sale, of payment of 
the proceeds, but that one can not deduce from this Declaration that 
he can claim an indemnity by reason of injuries which have been caused 
him, either through the capture of the vessel when that capture has 
been recognized as valid, or through acts of war which have accom- 
panied or followed the capture. 

Considering that it results from the instructions that the seizure 
of the Ludwig (and Vorwarts) has been judged valid and that the de- 
struction of the vessel with its cargo took place on the order of the 
commander of the warship because, on account of the great number of 
prisoners on board, the security of his vessel did not permit of detailing 
a part of the crew to conduct the prize into a port of France. 

That in these circumstances the destruction of the prize constituted 
an act of war of which the proprietors of the cargo can not be permitted 
to deny the legitimacy, and which can not give a right of indemnity to 
their profit. 

So far as this decision stands for the rule that compensation need 
not be paid to neutrals for losses resulting from legal acts of war, it 
has been quite generally accepted by publicists, as for instance, De 
Boeck, 24 Dupuis, 25 Calvo, 26 Bordwell, 27 Atlay, 28 Atherley-Jones, 29 Hall, 30 

24 Charles DeBoeck, De la Propriete Privee Ennemie sous Pavilion Ennemi, 
Paris, 1882, sec. 146, p. 146. 

26 C. Dupuis, Le Droit de la Guerre Maritime d'apres les Doctrines Anglaises 
Contemporaines, Paris, 1899, p. 340. 

26 C. Calvo, Le Droit International thioriqueet pratique, 5th ed., Paris, 1896, 
sec. 3033, 5: 279. 

27 Percy Bordwell, The Law of War between Belligerents, Chicago, 1908, 
p. 226. 

28 J. B. Atlay, note to Wheaton, 4th English ed., London, 1904, p,. 507. 

29 L. A. Atherley-Jones and Hugh H. L..Bellot, Commerce in War, London, 1907, 
p. 717. 

30 W. E. Hall, International Law, 4th ed., p. 744. 
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and Oppenheim. 31 Wehberg, 32 however, makes the statement, although 
not directly in connection with this case, that "We must hold to the 
contention that war is not directed against individuals, and that where 
a necessity of war, even though wrongly alleged, dictates the capture, 
compensation must ensue." The German prize court in the case of the 
Glitra admitted that a number of German publicists had maintained the 
absolute obligation of compensation, and it should be said that 
the French Naval Instructions of 1870, by which the commander of 
the Desaix was bound, provided for the compensation of neutrals who 
lost property on destroyed enemy prizes. 33 The French court in its 
decision ignored this provision in the same manner as the German court 
appears to have done with the similar provision in the German Prize 
Ordinance. 

But although none but German publicists have objected to the 
decision in the Ludwig and Vorwdrts because of its failure to com- 
pensate the neutral sufferer (admitting the act legitimate), many 
publicists have held that there was not actually a military necessity to 
permit of the destruction of these vessels. The German Government 
was so strongly of this opinion that shortly after the event on January 
9, 1871, it issued a circular dispatch stating: 34 

In naval war the French have set themselves above international 
law; the French warship Desaix has destroyed by burning and sinking 
on the high seas three German merchant vessels which it had seized, 
the Ludwig, Vorwdrts and Charlotte, instead of bringing them into a 
French port and leaving them to the judgment of a prize court. The 
German vessels have therefore been permitted to take reprisals against 
the French. 

31 L. Oppenheim, International Law, 2d ed., London, 1912, 2: 244. 

32 Wehberg, op. cit. p. 189. Perels, op. cit. p. 299, also insists on the necessity 
of compensation. 

33 The Instruction Complimentaire to instructions of July 28, 1870, art. 20 (Free- 
man Snow, Cases on International Law, p. 572) provided: "If compelling circum- 
stances force a cruiser to destroy a prize, because its preservation compromises its own 
safety or the success of its operations, it is necessary to take care to preserve all the 
papers on board and other elements necessary to permit the judgment of the prize 
and the establishment of the indemnity to be awarded to neutrals whose property, 
non-confiscable, may have been destroyed. One ought to use this right of destruc- 
tion only with the greatest caution." DeBoeck, .op. cit. p. 146, notices the failure 
of the court to apply this instruction. 

34 Reichsgesetzblatt, 1871, p. 8; Perels, op. cit. p. 200. See also Moore, 7:468. 
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The form of these reprisals was the repeal of the ordinance of July 18, 
1870, which had provided for the immunity of enemy private property 
at sea. 35 

Perels 36 is strongly of the opinion that there was. not sufficient 
grounds for destruction in these cases, and Hall agrees with him, al- 
though expressing himself with more moderation. He says, after 
quoting the case: " 

It is to be regretted that no limits were set in this decision to the 
right of destroying neutral property embarked in an enemy's ship. 
That such property should be exposed to the consequences of necessary 
acts of war is only in accordance with principle, but to push the rights 
of a belligerent further is not easily justifiable, and might under some 
circumstances amount to an indirect repudiation of the Declaration of 
Paris. 

DeBoeck, 38 Depuis, 39 Calvo, 40 and Bordwell, 41 although limiting the 
right of destruction to extreme cases, think that the circumstances 
confronting the commander of the Desaix were sufficient. The results 
of this decision and the comments upon it thus appear to establish 
thai; compensation need not be paid if the act is really one of military 
necessity. 

In the London Naval Conference of 1909 discussion was held on the 
question : 42 

Ought the principle that neutral merchandise found on board an 
enemy vessel is not seizable, to be interpreted in the sense that in case 
of the destruction of the vessel the proprietor of the merchandise ought 
to be indemnified? Or that, since the destruction of the vessel con- 
stitutes an act of war, it does not give rise in law to a pecuniary 
responsibility chargeable to the belligerent. 

35 Perels, op. cit. p. 200, after stating the actual reason for the repeal of the order, 
notes than many publicists have wrongly attributed the withdrawal of general 
immunity to the failure of France to provide for reciprocity. See Twiss, Des droits 
des belligerants sur mer depuis la Declaration de Paris, Rev. de Droit Int., 16: 113. 

36 In his first edition (1882), after describing the cases in which destruction is 
legal, Perels says that the Desaix destroyed the German vessels "ohne eine dieser 
Voraussetzungen." In his 2d edition (1903) he relegates the matter to a footnote 
and modified the statement to "ohne hinreichende grunde." 

37 Hall, op. cit. p. 744. 3S DeBoeck, op. cit. sec. 146, p. 146. 
39 Depuis, op. cit. p. 340. 40 Calvo, op. cit. sec. 3033, 5: 279. 

41 Bordwell, op. cit. p. 226. 

« British Pari. Pap., 1909, Misc. No. 5, p. 102, Nav. War. Col. pub. 11: 77. 
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France 43 presented a proposition in conformity with her stand in 
the cases of the Ludwig and Vorwarts. Great Britain, 44 Germany 45 and 
Japan, 46 on the other hand, proposed that compensation be allowed 
for all innocent neutral property destroyed on prizes, whether enemy 
or neutral, but no agreement was reached. It is true that Article 53 
of the Declaration provides that, "If neutral goods which were not 
liable to condemnation have been destroyed with the vessel, the owner 
of such goods is entitled to compensation." This however, although 
it might be interpreted as establishing a general principle, is included 
in an article relating to the destruction of neutral prizes, and hence 
has no direct application to the case in hand. In the case of the Indian 
Prince, however, the German court relied specifically on a statement 
in the report of the Drafting Committee on Article 64. This article 
provides that: 

If the capture of a vessel or of goods" is not upheld by the prize 
court, or if, without being brought to judgment, the captured vessel 
is released, those interested have the right to compensation, unless 
there were sufficient reason for capturing the vessel or goods. 

In commenting on it the Drafting Committee said : 47 

Innocent goods on board a vessel which has been captured suffer 
all the inconveniences of the capture of the vessel. If there were 
sufficient reasons for capturing the vessel, whether the capture is or 
is not held to be valid, the owners of the cargo have no right to com- 
pensation. 

The statement made by the court was as follows: 

The principal reason which is decisive of the case in question, lies 
in the actual dependence of the cargo on the fate of the ship, in conse- 
quence of which the cargo has to suffer the injury resulting from an 
act directed against the ship legally committed according to prize law. 
It cannot be seen why the principle which is generally acknowledged 
and placed beyond doubt by the report of the Drafting Committee 

43 British Pari. Pap., 1909, Misc. No. 5, p. 30. 

44 British Pari. Pap., 1909, Misc. No. 5, p. 38, Misc. No. 4, p. 9. See also 
instructions to British delegates, Misc. No. 4, p. 28, Nav. War. Col. pub. 11: 69, 75. 

46 British Pari. Pap., 1909, Misc. No. 5, pp. 99, 171; Nav. War. Col. pub. 
11: 73, 79. 

46 British Pari. Pap. 1909, Misc. No. 5, p. 276; Nav. War. Col. pub. 11 : 80. 

47 Nav. War. Col. pub. 9: 153. 
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upon Article 64 of the Declaration of London, should apply only to the 
capture of a ship and not to its just destruction. 

Without deciding at this point upon the merits of the general con- 
tention, it is submitted that Article 64 and the report thereon has no 
application to this case. In the first place, the article contains a grant 
of compensation in certain cases, and it seems to be a process of doubtful 
legitimacy to imply from this a denial of compensation in all other 
cases. Furthermore, the statement is carefully limited to "capture," 
which seems to differ radically from "destruction." As the remainder 
of the report shows, this article applies only to losses resulting from a 
decline of favorable markets, deterioration of goods, or other event 
caused by the delay of the vessel, in which case compensation for such 
incidental losses is not required if there was "probable cause" for 
seizure. The goods themselves must, of course, be restored, 48 or if, 
because of their perishable nature, they have been sold, the proceeds 
of the sale must be restored. 49 In short, the article relates only to 
incidental losses, not to the loss of the goods themselves. That the 
latter case was regarded as in an entirely different category is shown 
by Articles 51, 52, and 53, which require complete compensation for 
all innocent property destroyed on neutral vessels, and even for guilty 
property if there was not sufficient justification for destruction. It 
would seem that since the analogy is closer, there would be more warrant 
for applying Article 53 as a general principle applicable to this case, 
than Article 64, although with a strict interpretation neither of them 
are exactly in point. 

The discussions over the case of the Ludwig and Vorwdrts and the 
proposals presented to the London Naval Conference indicate that 
there are two fundamental questions involved, that of the right to 
destroy enemy prizes, and that of the right of neutrals to compensation 
for injuries received incidentally to the conduct of war. These may 
be conveniently discussed separately. 

48 Dec. of London, Arts. 21, 43. See also Hague Convention, VI. 1907, Arts. 
2, 3. 49 Moore, 7: 619. 
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4. DESTRUCTION OF ENEMY PRIZES 

May enemy prizes be destroyed immediately (provided provision 
is made for the safety of the persons on board), or is there a duty to 
bring them into port for adjudication, which only yields to military 
necessity? 

The first view was that taken by Russia during the Russo-Japanese 
War in reference not only to enemy but also to neutral prizes, 50 and 
supported by the Russian delegation in the Hague Conference of 1907 5 
and in the London Naval Conference. 52 This view asserts that, if the 
capture is legal, title vests immediately in the capturing state; hence 
it is entirely within its discretion whether it will bring the prize in or 
destroy it. This view is clearly untenable with reference to neutral 
prizes, since the discussions arising from the Russo-Japanese War cases 
and the London Naval Conference, 63 but is.still held by some countries, 
notably Germany, in reference to enemy prizes. The German Prize 
Code 54 permits the destruction of an enemy vessel if its bringing in 
would be "inappropriate or unsafe," and German practice has been to 
destroy enemy vessels at sea during the present war. Wehberg, in his 
Capture in War on Land and Sea, published in 1909, advocates the 
abolition of all prize right but thinks that while it is retained, "all the 
corollaries must be deduced from it," among which are the almost 
unlimited right to destroy prizes. 56 The way in which this right 
would be used is foreseen with startling clearness. 66 

In any case, primarily the most valuable vessels, which are often 
the pride of whole communities — one has only to think of the splendid 
four-screw turbine steamer Lusitania of the Cunard line — are thereby 
exposed to the whole barbarity of the law of prize. 

60 Moore, 7: 519; Nav. War Col. pub. 11: 54. 

51 Deuxieme conference Internationale de la paix, Actes et documents, 3: 898; 
Nav. War Col. pub. 11: 62. 

62 British Pari. Pap., 1909, Misc. No. 5, p. 268; Nav. War Col. pub. 11: 77. 

63 Dec. of London, Arts. 48-54; Nav. War Col. pub. 5:62; 11:51; Moore, 
7:516. 

54 German Prize Code, Art. 112, Supra, p. 364. 

66 Wehberg, op. cit. p. 96. The original edition of this work, entitled Das 
Beuterecht im Land- und Seekriege, was published in Tubingen, 1909. The references 
are to the English translation. 66 Ibid. p. 59. 
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The reasons which dictate the championing of the right of destruction 
by certain countries is also clearly expressed. 57 

Valois {Germany as a Naval Power) mentions that in a possible war 
between Germany and England, the German cruisers would have 
scarcely any chance of bringing their prizes into safety and they would 
therefore be forced to destroy them. The German zones of protection 
lie too far away from a probable theater of maritime warfare. The 
prizes we took would thus be generally recaptured from us by the 
English on the way to a German port. On the other hand, England, 
by a deliberate policy, has for hundreds of years acquired colonies every- 
where and can easily carry prizes into one of its numerous ports. For 
this very obvious reason, England recognizes the destruction of prizes 
only in one single instance, i.e., where the vessel is incapable of con- 
tinuing the voyage. In this respect, Russia is in an even more un- 
favorable position than Germany. 

The specific orders given to naval commanders by the United States 
in the War of 1812 to destroy all prizes, 58 the usual practice of the 
Confederate privateers during the American Civil War, 59 the Russian 
practice during the war with Japan, 60 and the present German practice 61 
are all examples of action based on this reason. 

A resolution limiting the right to destroy either enemy or neutral 
prizes to five exceptional cases was drafted by Bulmerincq in 1879 and 
adopted by the Institut de Droit International in 1882. 62 This view was 
espoused by Great Britain, France and Germany at the London Naval 
Conference of 1909. 63 As has been said, Germany took this view in 
condemning the destruction of the Ludwig and Vorwdrts by the French 
cruiser Desaix in 1871, and the German publicist Perels says: M 

The destruction of the prize is authorized only in very exceptional 
circumstances. It must be thus in reality because of the absolute 
necessity which one is under to have recourse to the judgment of the 

67 Wehberg, op. tit. p. 96. 

68 American State Papers, Naval Affairs, 1: 373-376. Moore, 7: 516. 

69 Scott, Cases, p. 932. 

60 Moore, 7:520; S. Takahashi, International Law Applied to the Russo- 
Japanese War, New York, 1908, p. 310 et seq. 

61 J. W. Garner, Some Questions of International Law in the European War, this 
Journal, 9: 594, 10:12: 

62 Annuaire de Vinstitut de Droit international, 6: 221; Moore, 7: 526. 

63 British Pari. Pap., 1909, Misc. No. 4, p. 28; Misc. No. 5, pp. 99, 101; Nav. 
War Col. pub. 11: 69. •* Perels, op. tit. p. 200. 
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court of prize to decide on the validity of the capture. [After stating 
the circumstances justifying destruction, he continues. 3 Without any 
of these conditions existing, the French vessel Desaix destroyed with 
fire on the high seas on the 14th of October, 1870, the German vessel 
Charlotte, and on the 21st of October the Vorwdrts and the Ludwig. 
The circular dispatch of the Foreign Office of the North German Con- 
federation of January 9, 1870, exposed this conduct as contrary to 
international law. 

Other publicists, such as Dupuis, 65 De Boeck, 66 Calvo, 67 Hall, 68 and 
Bordwell M have stated that destruction of enemy vessels is justified 
only by absolute military necessity. The United States Naval War 
College advised in 1905 that great caution be exercised in the destruction 
of enemy prizes because of the possibility that neutral property be 
involved. 70 

The Ordonnance de la Marine promulgated by Louis XIV in 1681 
incorporated drastic measures from earlier ordinances of 1400, 1517, 
1543, and 1584 to prevent the destruction of prizes by privateers. 7 * 
"It is forbidden on penalty of death to all commanders, soldiers and 
sailors to sink prize vessels and to deposit the prisoners on islands or 
distant coasts in order to conceal the prize." This ordinance, which 
suggests recent correspondence with reference to the safety of passengers 
on captured merchant vessels, was incorporated in Article 64 of the 
Arrete du 2 Prairial an xi. Later French Naval Instructions of 1870 72 
and 1912 73 prohibit the destruction of enemy prizes, except in case of 
necessity, and in the cases of the Lvdwig and Vorwdrts the act was 
justified on that ground. 

British and American courts have generally held that title to enemy 

65 Dupuis, op. tit., p. 333, gives one of the fullest discussions of the destruction 
of enemy prizes. M De Boeck, op. tit. sec. 146, p. 146. 

67 Calvo, op. tit. sec. 3033, 5: 279. 6S Hall, op. tit. p. 744. 

69 Bordwell, op. tit. p. 226. ™ Nav. War Col. pub. 5: 72, 121; 11: 52. 

71 Rene' Valin, Nouveau Commentaire sur I'Ordonnance de la Marine du mots 
d'Aout 1681, 2 vols., La Rochelle, 1766, liv. iii, tit. ix, art. 18. The commentator 
thinks that this would be interpreted leniently in case of military necessity for 
destruction. See also Pistoye et Duverdy, Traite des Prises maritimes, Paris, 1855, 
1: 265, 269; Depuis, op. tit. p. 339. 

72 Instruction Complementaire to instructions of July 28, 1870, Art. 20, Snow, 
Cases, p. 572. 

73 Instructions, Dec. 19, 1912, Art. 28; Nav. War Col. pub. 13: 192. 



376 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

prizes does not vest until judicial condemnation, and, consequently, 
a primary duty exists to bring the prize in. 74 Naval instructions in 
Great Britain, 75 the United States 76 and Japan 77 have authorized the 
destruction of enemy vessels in a limited number of cases, while those 
of Russia 7S have given a wider discretion to naval commanders. 

The German Prize Ordinance permits the destruction of enemy 
prizes at convenience. 79 The court assumed, however, in the cases 
of the Glitra and the Indian Prince, that since it was impossible for 
submarines to bring prizes in because of their small crews, an adequate 
military necessity existed. This brings up the question of whether the 
introduction of a new implement of warfare which can not be used 
effectively with a complete adherence to international law, offers justi- 
fication for the alteration of that law. The question also arises whether 
the geographical disadvantages, from which a country like Germany 
suffers, justify destruction under conditions which would be unjus- 
tifiable in a country of more extended ports like England. 

It is submitted that military necessity can only be invoked to 
justify the destruction of a prize in the presence of exceptional circum- 
stances which were unforeseen and beyond human powers of control. 
Of this character would be the state of the sea, the unseaworthiness 
or slowness of the prize, or the depletion of the captor cruiser's crew 
by unforeseen circumstances. Circumstances which are the rule and 
known before the belligerent vessel leaves its home port, such as an 

74 " Before the ship or goods can be disposed of by the captor, there must be a 
regular judicial proceeding, wherein both parties may be heard, and condemnation 
thereupon as prize, in a court of admiralty, judging by the law of nations and treaties." 
British Report on the Silesian Loan Controversy, 1753, Moore, 7: 603. Oakes v. 
U. S., 174 U. S. 778, 786 (1899); the Appam, this Journal, 10: 826 (1916); U. S. 
Naval Instructions, 1898, Art. 24 (For. Rel. 1898, p. 781); Stockton, Naval War 
Code, 1900-1904, Art. 49 (Nav. War Col. pub. 5: 114); Moore, 7: 623. In a few 
cases, American courts have held that title to enemy prizes passes on firm possession 
without judicial condemnation. The Mary Ford, 3 Dall. 188 (1795); the Adventure, 
8 Cranch 221 (1814); the Resolution, 2 Dall. 1 (1781). 

76 Holland, Manual of Naval Prize Law, 1888, Arts. 303-304; Nav. War Col. 
pub. 5:64. 

76 Instructions, 1898, Art. 28; 1900-1904, Arts. 49-50; Nav. War Col. pub. 5:66. 

77 Instructions, 1894, Art. 22; 1904, Art. 9; Nav. War Col. pub. 5: 65. 

78 Instructions, 1895, Art. 21; 1901, Art. 40; Nav. War Col. pub. 5: 66. 

79 Prize Ordinance, 1909, Art. 112. 
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absence of colonial ports to which a prize might be sent, or the inherent 
inability of the type of vessel employed to carry a crew sufficient to 
furnish prize crews, can not be pleaded as grounds of military necessity. 
In the former case, the circumstances are exceptional and unpremedir 
tated. In the latter, they are the rule and foreseen. In the former 
case, the intention is to bring the prize in, but circumstances have pre- 
vented. In the latter case, the intention is to destroy all vessels. If 
destruction nevertheless takes place in the second class of circum- 
stances, it is not a legal act of war which might relieve the belligerent 
from the obligation to pay indemnity for incidental losses. 

In conclusion it may be said that the necessity to bring enemy 
prizes in for adjudication exists, not only because of the possibility of 
neutral property being on board, but also because enemy vessels are 
not universally subject to condemnation. 

5. COMPENSATION FOR NEUTRAL PROPERTY DESTROYED 

Whether or not neutrals are entitled to compensation for goods 
destroyed on enemy vessels depends somewhat upon the circumstances 
of destruction. If destruction has been an act of war dictated by 
exceptional military necessity, then neutrals incidentally injured suffer 
as they would if they owned property in a city bombarded according 
to the law of war. On the other hand, if destruction is a normal inci- 
dent of the capture of enemy merchant vessels, hedged about by no 
requirements of extraordinary military necessity, it seems clear that a 
failure to offer compensation would involve a direct violation of the 3d 
article of the Declaration of Paris. 

A neutral may suffer without claim for compensation because of 
the necessities of a belligerent. It is very different to permit him to 
lose innocent property merely at the convenience of the belligerent. 
These conclusions are believed to be justified by the authorities cited 
in the discussion of the cases of the Ludwig and Vorwdrts, and by the 
discussion at the London Naval Conference of 1909. 

By combining the two points of view on the two questions respec- 
tively of destruction and indemnity, four possible solutions of the 
question result. 
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(1) The principle most lenient to the neutral would be that which 
forbids destruction of enemy vessels except in case of extraordinary 
necessity, and even then grants compensation for neutral property. 
This was supported by Great Britain and Germany in the London 
Naval Conference, and is in harmony with the principles incorporated 
in the Declaration of London in reference to neutral vessels. Admitting 
that all prizes ought to be adjudicated in prize court and that innocent 
neutral property on board even enemy vessels is inviolable, it seems to 
be the logical result. It probably goes farther, however, than belliger- 
ents with geographical disadvantages are likely to permit. 

(2) Somewhat less advantageous to the neutral would be the 
principle which, while admitting the destruction of enemy vessels at 
convenience, requires compensation to be paid for innocent neutral 
property on all occasions. This rule is believed to have been intended 
by the drafter of the German Prize Code of 1909 and is advocated by 
some German publicists, such as Wehberg. It would seem to be the 
only solution which can reconcile the exercise of prize rights by belliger- 
ents lacking in port facilities, with the 3d article of the Declaration 
of Paris, unless neutral ports be opened to the sequestration of belligerent 
prizes, which is entirely out of harmony with the present tendency. 
This principle, however, would present great practical difficulties in 
administration, because, by the hypothesis, all evidence of the actual 
neutral property on board would probably be destroyed, and hence an 
inviting field for the prosecution of fraudulent claims by neutrals would 
be opened. 

(3) The rule which refuses compensation for neutral property de- 
stroyed, but forbids the destruction of the enemy vessel except in case 
of extraordinary necessity, is in accord with the preponderance of 
international practice and opinion. It is supported by the cases of 
the Ludwig and Vorwarts, although in those cases there might arise a 
doubt whether sufficient necessity to justify destruction actually existed 
and also by most of the text writers. As Hall has said, however, the 
cases of military necessity would have to be sharply defined and limited 
or there would be danger of violating the Declaration of Paris. 

(4) The harshest principle is that which not only permits of the 
destruction of enemy vessels at convenience, but also refuses compensa- 
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tion to the neutral owner of property on board. It is believed that 
this principle can find no justification in international law and is in 
fact in conflict with Article 3 of the Declaration of Paris, which embodies 
a principle as old as the Consolato del Mare. i0 No authority for the 
rule, aside from the recent German decisions in the cases of the Glitra 
and the Indian Prince, is known. 

Quincy Wright. 

80 In the case of the Glitra, the court remarked that prior to the Declaration 
of Paris, neutral goods in enemy vessels were subject to capture and that the Declara- 
tion was adopted to mitigate this practice. (Supra pp. 359-360.) This is believed to 
be incorrect. The third article of the Declaration of Paris was simply declaratory of 
a rule of international law dating from the Middle Ages, and the only exceptions 
which existed were in the case of specific treaties declaring "enemy ships, enemy 
goods" as an offset to the concession of "free ships, free goods." See Consolato del 
Mare, Chap. 273, H. Wheaton, History of the Law of Nations in Europe and 
America, New York, 1845, p. 63; Report of British Commissioners on the Silesian 
Loan, 1753, Moore, 7:603; T. J. Lawrence, The Principles of International Law, 
4th ed., New York, 1910, sec. 242, p. 657. 



